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SUGGESTION OF INTEREST ON BEHALF OF THE 
UNITED STATES OF AMERICA 


Preliminary Statement 


Title 28, United States Code, Section 517 authorizes 

Attorney General to send any officer of the Depar 
ment of Justice “to attend to the interest of the United 
States in a suit pending in a court of the United States.” 
See International Products Corp. v. Koons, 325 F.2d 403, 
108-09 (2d Cir. 1963). Pursuant to that authority and 
the direction of the Attorney General, the United States 
Attorney for the Southern District of New York appeared 
and filed a suggestion of interest on behalf of the United 
States of America in this case before the District Court 
on March 11, 1975. 1764a-8laı. For the reasons set 
forth below, the United States renews that suggestion 
of interest and submits that the judgment below entered 
on October 6, 1975 dismissing the complaint should be 


affirmed. 
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Basis for the United States’ Interest 


This case draws into issue the efiect of a vesting ordeı 
issued under the Trading with the Enemy Act, 50 U.S.C 
App. l, et seq., upon property in which plaintiff 


Schmieder, who was an enemy national at the time of the 
vesting," now asserts an interest. This issue transcends 
the interests of the parties to this action and affects th« 
administration of the Trading with the Enemy Act and 
the implementation of the policies embodied therein. Foi 
this reason the United States submits this suggestion of 
interest so that its views may be formally made of record 


ARGUMENT 


The District Court correctly held that the vesting 
order extinguished any interest Schmieder may have 
had in the property seized from Mrs. Dwyer. 


The Trading with the Enemy Act, 50 U.S.C. App. $5 1, 
et seq., is a war-time measure authorized by “the con 


stitutional provision, Art I, $8, cl. 11, empowering Con- 
gress 'to declare war, grant letters of marque and reprisal 
and make rules concerning captures on land and water.’ ” 
Stoehr v. Wallace, 255 U.S. 239, 242 (1921). Pursuant 
to this broad power, the Act provides that with respect 
to seized property, the Alien Property Custodian may 
“exercise any rights or power which may be or Ixwume 


* Schmieder's suggestion that he is now an alien friend and 
therefore free of the effects of the vesting order is totally un 
founded The courts have uniformly held that enemy status 
once acquired, does not terminate when the war ends or when 


a person who is an enemy by reason of residence in enemy ter 


ritory moves to a neutral or friendly country See, e.g., Su 
Ins. Co. v. Miller, 267 U.S. 42, 45 1925: ; Bank oor Handel er 
Scheepvaart N.V. v. Kenne dy 288 F.2d 375 D.( Cir ert 


denied, 366 U.S. 962 (1961 
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appurtenant thereto or to the ownership thereof in like 
manner as though he were the absolute owner thereof.” 
50 U.S.C. Apr 12. Thus, the Supreme Court has un- 
equivocally held that “the taking left in enemy owners 
no beneficial right to, or interest in, the property.” 
Cummings V. Deutsche Bank, 300 U.S. 115, 121 (1987). 
see also Balkan Nat’! Insurance Co. v. Commissione: 
101 F.2d 75, 77 (2d Cir. 1939): Societe Suisse v. Cum- 
mings, 99 F.2d 387, 395 (D.C. Cir. 1938). cert. de nied 
ub nom. Socie ty Suisse Y Murphy, 306 U.S. 631 (1939): 
United States v. Silliman, 65 F. Supp. 665, 673 (D.N.J.ı. 
rev'd on other grounds, 167 F.2d 607 ‘3rd Cir.), cert 
denied, 335 U.S. 825 (1948): United States v. Boraa 
Control, 62 F. Supp. 220, 222-223 (N.D. Cal. 1945). It 
therefore follows that *he divested alien has no rights 
against a subsequent transferee from the United States 
of the seized property. Munich Reinsurance Co. v. First 
Reinsurance Co., 6 F.2d 742 (2d Cir. 1925 1, appeal dis- 
missed, 273 U.S. 666 (1927); Mutzenbecher v. Ballard. 
16 F.2d 173 (S.D.N.Y.), aff'd, 16 F.2d 174 (2d Cir. 
19261, cert. denied, 273 U.S. 766 (1926); Junkers v 
Chemical Foundation, Inc., 281 Fed. 597 S.D.N.Y. 1922), 


Un the basis of the foregoing authority, the District 
Court was correct in holding that any interest which 
Schmieder may have had in the property conveyed to 
Mrs. Dwyer was totally extinguished by the vesting order, 
and that Schmieder therefore has no right to pursue his 
action against Mrs. Dwyer for return of the vested prop- 
erty. The fact that Mrs. Dwyer received back a portion 
of the vested property in settlement of her claim rather 
than as a purchaser does not in any way indicate a 
different result. The Act provides that seized property 
“shall be held, used, administered, liquidated, sold, or 
otherwise dealt with in the interest of and for the benefit 
of the United States.” 50 U.S.C. App. $5!bi. Those 
interests, as well as the clear provisions of the Act, re- 
quire that the 4 .en Property Custodian have the author- 


than enemy alien is well a o sel ic] ropert 


free and clear of ater claims by enemy iier 
interests in that property Th is especiall o in 
case such as this one where, as the District Court cor 


cluded, since the claim that th« government setlied whel 


it reconveyed ceı 


' 4 


ain property back to Mrs. Dwver wa 


claim that Schmieder retained some beneficial interest in 


the property it seems apparent that the very inter 
Schmieder asserts in this action is th« nt which W 
ubject to the vesting order and Jitimately [ 11 
its settlement with Mi Dwyer.” R85a-86a 

Schmieder argue rathe disingenuousiy that nee 
the settlement stipulation provides for the dismissal of 


Mrs. Dwyer's action with prejudice, it somehow in 


volves the rejection of her Claim of titie ri b 
ously nonsenst The dismissal of Mrs Dwyer’ ict 
was necessary to prevent any further claims by he, 
once the settlement was consummated To the extent 


hat the settlement provided for the return of a poi 
tion of the property to Mrs. Dwyer, it recognized the 
validity of her claim of title and thus the absence of 
any interest of Schmieder in the property which is the 
ubject of this action. In any event, whatever interest 
Schmieder may have had was cut off by the vesting 
order, and nothing contained in the settlement argu 
ment between Mrs. Dwyer and the United States could 
or did restore that interest Indeed, the trading with 
the Enemy Act specifically provides that “[n]o property 
or interest therein of Germany, or Japan, or any na 
tional of either such country vested in or transferred 
to any officer of agency of the Government at any time 
after December 17, 1941 pursuant to the provisions of 
this Act, shall be returned to former owners thereof o 


their uccessol i! nterest " SO LH ME 39 


Nor is there any merit to Schmieder's eontention that 


he vesting order was ineffective as to Schmieder's equi 
able (rest because at that time he had not vet exei 
cised 1 illeged right to elect a constructive trust As 
he District Court said with respect to an almos: identical 


argument below 


[his argument, however, ignores the fact that 
whatever equitable interests Schmieder had in the 
property arose on the day in 1938 when it wa 
transferred to Mrs. Dwyer. While his failure to 
discover the fraud until the 1960's would affect the 
running of the statute of limitations, it could in 
no way alter the fact that his interest in the prop- 
erty pre-dated the vestir der And, as noted 
above, whatever that int. was, it was totally 
extinguished by the seizure of the property by th 
Alien Property Custodian. (889a) 


It is thus absurd for Schmieder to suggest that u est 
ing order was illegal.“ While the vesting order did cu 
off Schmieder's alleged equitable interest in the seized 
property, there is little merit to his argument that the 
"federal common law" was thereby violated, for that 
is precisely the result which a vesting order is intended 
to achieve. 


Similarly unfounded is Schmieder's claim that his in- 
terest in the subject property was “divested” pursuant to 
50 U.S.C. App 41. That section provides in pertinent 
part that "all rights and interests of individuals in 
trusts vested under this Act after December 31, 1961 
which have not become payable or deliverable to or have 


* This is not a case like Geo. Nichaus € Co. v. United States 
153 F. Supp. (Ct. Cl. 1957) where the vesting order was outside 
of the Attorney General's authority under the statute and ap 


plicable regulation 
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not vested in possession in the Attorney General prior to 
December 31, 1961 : divested.” Even if the District 
Court had not been correct in finding that Schmieder had 
failed to sustain his burden of proving that he had any 
interest in t} vicet property or that it was subject to 
a trust, th upile fact remains that Schmieder's alleged 
interest was a present, enforceable interest from the time 
of the transfer of the property to Mrs. Dwyer. Thus, the 
property clearly became payable or deliverable to and, 
in fact, vested in possession of the Attorney General at 
the time of the vesting order in 1948, long before the De- 
cember 31, 1961 divestiture date. See Northern Trusi 
Co. v. Biddle, 212 N.E. 2d 694, 65 Ill. App. 2d 253 (1965), 
cert. denied, 385 U.S. 828 (1966); In re Hogemann’s 
Estate, 403 P. 2d 405, 45 Cal. Rptr. 149 (1965). 

In sum, the District Court correctly held that 
Schmieder lacked standing to maintain this action and 
its judgment should be affirmed. 


CONCLUSION 


For the foregoing reasons, the judgment of the 
District Court dismissing the complaint herein should 


be affirmed. 


Respectfully submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United State: 
of America. 
FREDERICK P. SCHAFFER, 
Assistant United States Attorney, 
Of Counsel. 
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